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1. Sesavali

SromiTi urTierTobisaTvis damaxasiaTebeli qvemdebarobis 
principi dasaqmebulis dacviTi samarTlisa da, Sesabamisad, 
Sromis samarTlis kerZo samarTlis damoukidebel mimar-
Tulebad Camoyalibebas ganapirobebs. saqarTveloSi SromiTi 
urTierTobebis mowesrigeba 2006 wlidan moqmedi saqarTvelos 
Sromis kodeqsiT (sSk) xdeba, xolo masSi gauTvaliswinebeli 
urTierTobebis regulireba samoqalaqo kodeqsis normebiT 
xorcieldeba. iSviaTia specialuri kanonmdebloba (magali-
Tad, kanoni profesiuli kavSirebis Sesaxeb). 

calkeuli sakiTxis mowesrigebisas gamosayenebeli samarTlis 
normis Tu misi Sinaarsis identificireba Sesabamis sasamarT-
lo gadawyvetilebebTan urTierTkavSirSi miiRweva. garda ami-
sa, saqarTveloSi SromiTsamarTlebrivi urTierTobebis reg-
ulirebaze mniSvnelovan gavlenas saqarTvelos mier nakisri 
saerTaSoriso valdebulebebic axdens. 

amasTan, samarTlebrivi sicxadis TvalsazrisiT, calkeuli 
sakiTxis sakanonmdeblo regulireba mizanSewonilad unda 
CaiTvalos maSinac, Tu analogiur Sedegamde sasamarTlo, 
wesiT, ukve arsebuli normebis adekvaturi ganmartebiTac unda 
midiodes. adekvaturia ganmarteba, romelic, normis arsisa da 
miznis dadgenisas, emyareba saqarTvelos konstituciur fa-
seulobebs, saerTaSoriso SeTanxmebebiT nakisr valdebule-
bebs da, zogadad, Sromis samarTlis, rogorc dasaqmebulis 
damcavi samarTlis arsebobis arss. sxva mxriv, SeuZlebelia 
daiSvas varaudi, rom calkeuli normis formirebisas, kanon-
mdeblis mizani SesaZlebelia yofiliyo SromiTi urTierTo-
bebis mowesrigeba konstituciis, saerTaSoriso SeTanxmebisa 
an Sromis samarTlis arsis sawinaaRmdegod. 

Sesabamisad, qvemoT mocemuli zogierTi sakanonmdeblo cv-
lilebis mizani SesaZlebelia sasamarTlos mier adekvaturi 
ganmartebiTac yofiliyo miRweuli. Tumca, mxedvelobaSia 
misaRebi is garemoeba, rom calkeuli qcevis wesis damkvi-
drebisaTvis, SesaZlebelia, sasamarTlos ar aRmoaCndes sak-
marisi normatiuli safuZveli. amdenad, qvemoT SemoTavazebu-
lia problemuri sakiTxebis mokle aRwera da adekvaturi mow-
esrigebis magaliTebi. 



5

2. Sromis samarTlisa da SromiTi xelSekrulebis 
normebis urTierTmimarTeba

dasaqmebulis damcavi samarTlis arsidan gamomdinare, Sromi-
Ti xelSekrulebiT dasaSvebia kanonmdeblobiT gaTvaliswine-
buli urTierTobebis modificireba mxolod dasaqmebulis sa-
sikeTod.

SromiTi urTierTobis sxva valdebulebiTsamarTlebrivi ur-
TierTobisagan gamijvna iSviaTad SromiTi xelSekrulebisa1 
Tu dasaqmebulis cnebidan,2 umravles SemTxvevaSi ki, zogadad, 
Sromis samarTlis specifikisa da, Sesabamisad, misi momwesri-
gebeli normatiuli aqtis moqmedebis sferodan gamomdina-
reobs. saqarTvelos Sromis kodeqsis meore muxli Seicavs Sro-
miTi urTierTobis ganmartebas, romelic warmoiSoba SromiTi 
xelSekrulebis safuZvelze da romlis sxva saxelSekrulebo 
urTierTobebisagan gamijvna damsaqmeblis da, gansakuTrebiT, 
dasaqmebulis Sromis samarTlisaTvis centraluri cnebebis 
meSveobiT miiRweva (kodeqsis me-3 muxli). 

mizanSewonilia SromiT xelSekrulebaSi SromiTi urTierTo-
bebis momwesrigebeli aqtiT (maT Soris, saerTaSoriso xel-
SekrulebiT) an koleqtiuri xelSekrulebiT gansazRvruli 
pirobis gauaresebis samarTlebrivi Sedegis gaTvaliswineba 
uSualod Sromis kodeqsSi _ xelSekrulebis Sesabamisi piro-
bis baTilobis saxiT. kerZod, SesaZlebelia gamoyenebul iqnes 
normis Semdegi formulireba:

`baTilia SromiTi xelSekrulebis is piroba, romelic auare-
sebs dasaqmebulis mdgomareobas SromiTi urTierTobis mare-
gulirebeli normatiuli aqtiTa an koleqtiuri xelSekrule-
biT gaTvaliswinebul pirobasTan SedarebiT.~3

amgvari mowesrigeba uzrunvelyofs dasaqmebulis interese-
bis dacvas da adgens koleqtiuri xelSekrulebis debulebaTa 
upiratesobas individualur SromiT xelSekrulebasTan mi-
marTebiT. ssk-is 54-e muxli, marTalia, gansazRvravs, rom ba-
Tilia nebismieri garigeba romelic kanoniT dadgenil wessa da 
akrZalvebs ewinaaRmdegeba, Tumca, sasurvelia, dasaqmebulis 
interesebis xazgasmis TvalsazrisiT, swored amgvari formu-

1 Sveicariis samoqalaqo kodeqsis me-5 nawilis valdebulebiTi samarTlis 
(Obligationenrecht, OR) 319-e muxli;
2 espaneTis Sromis samarTlis Sesaxeb kanonis (Estatuto de los Trabajadores, ET) 
pirveli muxlis pirveli nawili;
3 Sead. belorusiis respublikis Sromis kodeqsis 23-e muxli.
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lireba aisaxos Sromis kodeqsSi. amasTanave, SemoTavazebuli 
formulirebiT Sromis xelSekrulebis piroba baTilad CaiTv-
leba, maT Soris, im SemTxvevaSic, Tu igi auaresebs dasaqmebu-
lis mdgomareobas koleqtiuri xelSekrulebis pirobasTan 
mimarTebiT. amgvarad, dacvis ufro maRali standarti iqneba 
uzrunvelyofili, vidre amis SesaZleblobas ssk-is 54-e muxli 
iZleva.

swored ase ganimarteba saxelSekrulebo Tavisuflebis prin-
cipi 1920 wlis SromiTi xelSekrulebis Sesaxeb kanoniT. ka-
nonis IV Tavis me-14 muxlis Tanaxmad, `Sromis xelSekrulebis 
yoveli piroba damokidebulia mxareTa SeTanxmebaze.~ Tumca, 
`namdvilad ar CaiTvleba iseTi piroba, romelic ewinaaRmde-
geba zneobis wesebs, ... agreTve, piroba, romelic auaresebs 
mSromelis mdgomareobas warmoebaSi, Sinauri wesrigisa da 
Sromis damcveli kanonebiT dawesebul pirobebTan SedarebiT.~ 

3. winasaxelSekrulebo urTierToba

a) dasaqmebis Sesaxeb informacia

2007 wlis pirveli ianvridan saqarTvelos saxalxo damcve-
lis saxelze Sesul gancxadebebs Soris erT-erTi yvelaze 
problemuri pirTa SromiTi uflebebis darRvevaa,4 rac sxva 
sakiTxebTan erTad konkretuli vakansiis dakavebisas warmo-
Sobil sirTuleebsac gulisxmobs.

mouwesrigebelia gancxadebis gakeTebis principi Tavisufali 
samuSao adgilis Sesaxeb, rac dasaqmebis kandidatTa mimarT 
araTanaswori mopyrobis safrTxes qmnis. dasakavebeli Tanam-
debobisaTvis sasurveli kriteriumebis ararsebobis SemTx-
vevaSi, arsebobs damsaqmeblis mier subieqturi an/da diskrim-
inaciuli gadawyvetilebis miRebis safrTxe. kandidatsa da 
damsaqmebels Soris diskriminaciis faqtis gamo davis warmo-
Sobis SemTxvevaSi, gamocxadebuli vakansiisaTvis wayenebuli 
moTxovnebis winaswar miTiTebis gareSe, rTuldeba diskrimi-
naciis faqtis dadgena. Sesabamisad, sasurvelia ganisazRvros 
savaldebulo informacia, romelsac unda Seicavdes gancxade-
ba Tavisufali samuSao adgilis Sesaxeb:

`Tavisufali samuSao adgilis Sesaxeb sajarod an uSualod 
organizaciaSi gancxadebis gakeTebisas, damsaqmebeli movalea, 

4 adamianis uflebebi saqarTveloSi, saqarTvelos saxalxo damcvelis 
saangariSo moxseneba, 2007, 16.
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miuTiTos samuSao adgilis dasaxeleba, arsi, adgilmdebareo-
ba, muSaobis dawyebis TariRi da kandidatisadmi wayenebuli 
moTxovnebi. gancxadebaSi damqiravebelma unda gansazRvros 
sabuTebis miRebis adgili da vada.~

b) SekiTxvis Sinaarsis mimarT wayenebuli moTxovnebi

SekiTxvis dasmis farglebis gansazRvra mizanSewonilia, raTa 
ar moxdes dasasaqmebelTa mimarT araTanaswori mopyroba da 
SeizRudos damsaqmeblis mier diskriminaciuli SekiTxvis das-
mis safuZvelze kandidatisaTvis dasaqmebaze uaris Tqmis Ses-
aZlebloba.

winasaxelSekrulebo urTierTobisas, damqiravebels ufle-
ba unda hqondes, kandidats dausvas mxolod iseTi SekiTxva, 
romelze pasuxis gacemac arsebiTia gamocxadebuli samuSao 
adgilis dasakaveblad. amgvari interpretaciis SesaZle-
blobas iZleva sSk-is me-5 muxlis pirveli nawilic, am normis 
farTo ganmartebis SemTxvevaSi. Tumca, sasurvelia, es sakiTxi 
ufro detalurad daregulirdes sSk-is normebiT.  

Sesabamisad, sasurvelia, aseve ganisazRvros dasaSveb SekiTx-
vaTa kategoria. magaliTad: 

`janmrTelobis mdgomareobis an orsulobis Sesaxeb SekiTxvis 
dasma dasaSvebia mxolod im SemTxvevaSi, Tu garkveuli daa-
vadebis an orsulobis gamo samuSaos Sesruleba dauSvebelia;

`SekiTxva nasamarTlobis an sisxlissamarTlebrivi devnis Ses-
axeb SeiZleba daisvas, Tu es garemoeba SeuTavsebelia Sesas-
rulebel samuSaosTan~;

dasazustebelia SekiTxvis dasmis SezRudva religiuri aRm-
sareblobis, profesiuli kavSirisadmi kuTvnilebis an poli-
tikuri Sexedulebis Sesaxeb.

damsaqmeblis mier winasaxelSekrulebo etapze SekiTxvis das-
mas pirdapir ukavSirdeba damqiraveblis mier kandidatis Tao-
baze informaciis mopovebis uflebis farglebi. sasurvelia, 
kandidatis dasakavebel TanamdebobasTan Sesabamisobis Semow-
mebis procedura iyos gamWvirvale da dadgenili sSk-iT. mag-
aliTad:

`damsaqmebeli uflebamosilia, SromiTi xelSekrulebis 
dadebis pirobad gansazRvros Sesasrulebel samuSaosTan kan-
didatis janmrTelobis mdgomareobis Sesabamisobis dadgena 
da, kandidatTan SeTanxmebiT, SearCios Semmowmebeli samedici-
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no dawesebuleba. aseT SemTxvevaSi, damqiravebels unda ecno-
bos mxolod is, Seesabameba Tu ara kandidatis janmrTelobis 
mdgomareoba Sesasrulebel samuSaos.~ 

`damsaqmeblis mier kandidatis faqtobrivi kvalifikaciis 
Sesasrulebel samuSaosTan Sesabamisobis dadgenisas, Semow-
meba SeiZleba Seexos samuSaos Sesasruleblad obieqturad 
aucilebel garemoebebs da unda ganxorcieldes kandidatis 
Rirsebis dacviT.~

g) calkeul pirTa upiratesi mopyroba

winasaxelSekrulebo diskriminaciasTan dakavSirebiT, sa-
survelia aisaxos SemTxvevebi, rodesac garkveuli kategoriis 
pirTa dasaqmebis waxaliseba saxelmwifosaTvis prioritetu-
lia. gasaTvaliswinebelia rogorc 2010 wlis 26 martis kanoni 
`genderuli Tanasworobis Sesaxeb~, aseve, 1995 wlis 14 ivnisis 
kanonis 21-e muxli SezRuduli SesaZleblobis mqone pirTa so-
cialuri dacvis Sesaxeb. 

saqarTvelos mTavrobis mier 2007 wels miRebuli gankar-
gulebiT (saqarTvelos mTavrobis 2007 wlis 2 Tebervlis #47 
gankarguleba iZulebiT gadaadgilebul pirTa _ devnilTa 
mimarT saxelmwifo strategiis damtkicebis Sesaxeb) damt-
kicda iZulebiT gadaadgilebul pirTa _ devnilTa mimarT sax-
elmwifo strategia. strategiis preambulaSive ganisazRvra 
misi erT-erTi ZiriTadi mizani _ devnili mosaxleobis Rir-
seulad cxovrebis pirobebis mxardaWera da sazogadoebriv 
cxovrebaSi maTi Cabma _ integracia. aRniSnuli gankarguleba 
miuTiTebs, rom devnilebis integraciisaTvis saWiroa damate-
biT RonisZiebaTa ganxorcieleba, romlebic gaiTvaliswinebs 
maT specifikur problemebs da, saWiroebis SemTxvevaSi, sanam 
miRweul iqneba dasaxuli miznebi saxelmwifo programebis 
farglebSi _ maT pozitiur diskriminacias. 

Sromisa da dasaqmebis sferoSi diskriminaciis Sesaxeb 1958 
wlis 4 ivniss miRebuli konvencia krZalavs diskriminacias, 
Tumca, aseve ganmartavs, Tu ra SemTxvevaSi ar CaiTvleba pir-
Ta gansxvaveba diskriminaciad. konvenciis me-5 muxlis me-2 
nawilis Tanaxmad, `diskriminaciad ar CaiTvleba sxva nebism-
ieri sagangebo RonisZiebebi, romlebic gamiznulia im pirebis 
gansakuTrebul saWiroebaTa dasakmayofileblad, romlebsac 
sqesis, asakis, fizikuri arasrulfasovnebis, ojaxur garemoe-
baTa, anda socialuri da kulturuli donis gaTvaliswinebiT, 
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Cveulebriv, scnoben gansakuTrebuli dacvisa da daxmarebis 
gasawev pirebad.” konvencia saqarTvelosTvis ZalaSia 1995 
wlidan.5 TiToeulma wevrma saxelmwifom ikisra valdebuleba, 
gansazRvros da ganaxorcielos erovnuli politika, romlis 
mizanic Sromisa da dasaqmebis sferoSi erovnuli pirobebisa 
da praqtikis Sesabamisi meTodebiT SesaZleblobebisa da mopy-
robis Tanasworobis waxalisebaa, raTa aRmoifxvras yovel-
gvari diskriminacia.6   

d) diskriminaciis akrZalva winasaxelSekrulebo urTier-
TobebSi

sSk pirdapir ar gansazRvravs diskriminaciis akrZalvas wina-
saxelSekrulebo urTierTobaSi, Tumca, SromiT urTierTo-
bebSi diskriminacia akrZalulia sSk-is me-2 muxlis mixedviT. 
sSk-is pirveli muxlis pirveli nawili awesrigebs `SromiT da 
mis Tanmdev urTierTobebs~. aseTad unda CaiTvalos winasax-
elSekrulebo urTierTobac, romelzec unda gavrceldes dis-
kriminaciis akrZalva. 

sasurvelia, formulireba dazustdes da diskriminaciis 
akrZalva pirdapir ganisazRvros winasaxelSekrulebo urT-
ierTobis mimarT.7

4. mtkicebis tvirTi

sSk, diskriminaciis safuZvliT davis SemTxvevaSi, mtkicebis 
tvirTis sakiTxs ar awesrigebs. samoqalaqo saproceso kodeq-
sis Tanaxmad, mxarem Tavad unda amtkicos is garemoebebi, rom-
lebzec Tavis moTxovnas amyarebs, aseve, manve unda waradginos 
mtkicebulebebi, romlebic mis moTxovnas asabuTebs (samo-
qalaqo saproceso kodeqsis 102-e muxli). es wesi ar unda iqnes 
gamoyenebuli dasaqmebulsa da damsaqmebels Soris diskrimina-
ciis faqtis gamo davis SemTxvevaSi, vinaidan dasaqmebulisaT-
vis rTuli da, xSirad, SeuZlebelicaa iseTi mtkicebulebebis 
mopoveba, romlebic mis moTxovnas gaamyarebda.8 

5 saqarTvelos parlamentis 1995 wlis 4 maisis dadgenileba;
6 konvencia Sromisa da dasaqmebis sferoSi diskriminaciis Sesaxeb, me-2 muxli;
7 postsabWour saxelmwifoTa kodifikaciebidan saTanado magaliTia 
yazaxeTis respublikis 2008 wlis Sromis kodeqsis 25-e muxli.
8 ix. Sromis saerTaSoriso organizaciis (ILO) 158-e konvencia (4, 9 I I a), 
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aRniSnuls sruliad marTebulad exmianeba saqarTvelos uzen-
aesi sasamarTlos 2011 wlis 24 ivnisis ganCineba #519-493-2011, 
romlis Tanaxmad, diskriminaciis SemTxvevaSi, mtkicebis tvir-
Ti damsaqmebelze gadaaqvs.

saqarTvelos kanonmdeblobis mixedviT, sasamarTlo gadawy-
vetilebas mboWavi iuridiuli Zala ar aqvs da is samarTlis sav-
aldebulo wyarod ver iqneba miCneuli. sssk-is 83-e Tanaxmad, 
mxare uflebamosilia, sasamarTloSi msgavs saqmeze arsebuli 
sasamarTlo gadawyvetileba waradginos. Tumca, mas savalde-
bulo Zala ver mieniWeba da, SesaZloa, Semdgomi, sasamarTlo 
gadawyvetilebiT, aRniSnuli sakiTxi gansxvavebulad iqnes 
gadaWrili. msgavsi winaaRmdegobrivi praqtikis Tavidan 
aridebis mizniT, sasurvelia igi kanonmdeblobaSi aisaxos. 

Sesabamisad, sasurvelia, saqarTvelos kanonmdeblobiT uSua-
lod dadgindes, rom: 

`diskriminaciidan gamomdinare SromiTsamarTlebriv davaSi 
mtkicebis tvirTi awevs damsaqmebels.~

5. miTiTebis uflebis SezRudva

SromiTi urTierTobis warmoSobis safuZveli SromiTi xelSek-
rulebaa. igi valdebulebiTi xelSekrulebis specialuri saxea 
da sxva msgavsi xelSekrulebebisgan imiT gansxvavdeba, rom am 
xelSekrulebis dadebiT saxes icvlis mxareTa Tanasworobis 
principi _ dasaqmebuli damsaqmeblis gavlenis sferoSi eqceva 
da damokidebuli xdeba mis miTiTebebze.9 sSk-is me-11 muxli 

romelic ar aris ratificirebuli saqarTvelos parlamentis mier, 
aseve evrokavSiris direqtiva 97/80. aseve, Tanaswori mopyrobis Sesaxeb 
germaniis federaciis kanonis 22-e paragrafis Sinarsidan ikveTeba, rom 
davis arsebobis SemTxvevaSi, Tu mxare diskriminaciis Semcveli garemoebis 
eWvis varauds daasabuTebs, meore mxares daekisreba diskriminaciisgan 
damcav normebTan winaaRmdegobis ararsebobis mtkicebis tvirTi. es ki 
diskriminirebuli pirisTvis sasamarTlosadmi mimarTvasa da sasarCelo 
moTxovnis dasabuTebas amartivebs. Sead. kereseliZe TaTia, Sromis 
xelSekrulebis dadebamde damsaqmeblis mier kandidatisaTvis dasmuli 
diskriminaciuli SekiTxvis samarTlebrivi Sedegebi, Sromis samarTali, 
statiaTa krebuli, 2011w, gv. 226; aseve, sturua nata, zianis anazRaureba 
winasaxelSekrulebo valdebulebis darRvevisas Sromis samarTalSi, 
2011w, gv. 255;
9 adeiSvili leonide/kereseliZe daviT, saqarTvelos Sromis kodeqsis 
proeqti da kontinenturi evropis qveynebis Sromis samarTlis zogierTi 
ZiriTadi principi, qarTuli samarTlis mimoxliva, 6, #1, 2003, gv. 10.
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iTvaliswinebs damsaqmeblis miTiTebebis uflebas.10

is, Tu rogor unda Seasrulos samuSao dasaqmebulma, ZiriTa-
dad, calmxrivad ganisazRvreba damsaqmeblis mier misi 
miTiTebis uflebis gamoyenebiT. dasaqmebulis daqvemdebare-
buli mdgomareoba avaldebulebs mas, daemorCilos damsaqme-
blis miTiTebebs da organizaciaSi moqmed specialur wesebs. 

Sesabamisad, damsaqmeblisaTvis miTiTebis ufleba mniS-
vnelovnad unda SeizRudos. winaaRmdeg SemTxvevaSi, damsaqmeb-
els eZleva SesaZlebloba, borotad gamoiyenos miTiTebis 
ufleba da, dasaqmebulis interesebis ugulebelyofiT, 
calmxrivad Secvalos SromiTi urTierTobis arsebiTi pirobebi.

miTiTebis uflebis farglebis SezRudvis mizniT, sasurve-
lia, Sromis kodeqsiT ganisazRvros SromiTi xelSekrulebis 
arsebiTi pirobebi. aRniSnuli gansakuTrebul mniSvnelobas 
iZens sSk-is me-11 muxlTan urTierTkavSirSi, romlis Tanaxmad, 
SromiTi xelSekrulebis araarsebiTi pirobis Secvla dasaSve-
bia dasaqmebulTan SeTanxmebis gareSe, garda im SemTxvevisa, 
Tu icvleba ori an meti piroba.

`SromiTi xelSekrulebis arsebiTi pirobebia:
a)	 muSaobis dawyebis TariRi da SromiTi urTierTobis xan-

grZlivoba;
b)	 samuSao adgili;
g)	 Tanamdeboba da Sesasrulebeli samuSaos saxe;
d)	 gasamrjelos odenoba da gadaxdis wesi;
e)	 anazRaurebadi Svebulebis xangrZlivoba.~11

6. Sromis Sinaganawesi

sSk-is me-6 muxlis me-5 nawilis Sesabamisad, SromiTi xelSekru-
lebiT SesaZloa ganisazRvros, rom SromiTi Sinaganawesi xel-
Sekrulebis nawilia. damsaqmebeli valdebulia, dasaqmebuls 
xelSekrulebis dadebamde gaacnos Sinaganawesi, xolo Semd-
gomSi _ masSi Setanili nebismieri cvlileba.

normis Tanaxmad, bundovania, ra proceduras moiTxovs Sro-

10 Sead. magaliTad: Weisungen Sveicariis samoqalaqo kodeqsis 
valdebulebiTi samarTlis 321 d muxlis pirveli nawili, direzione italiis 
samoqalaqo kodeqsis 2094-e muxli, germaniaSi Weisungsrecht, BAG NJW 1996, 1770;
11 Sead. belorusiis respublikis Sromis kodeqsis me-19 muxli.
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mis SinaganawesSi cvlilebis Setana. kerZod, SesaZlebelia Tu 
ara, ama Tu im cvlilebam SeiZinos dasaqmebulisaTvis savalde-
bulo Zala im SemTxvevaSi, Tu igi gaecno cvlilebas, magram ar 
daeTanxma.

cxadia, dasaqmebuls unda hqondes realuri SesaZlebloba, 
gaecnos organizaciaSi moqmed yvela moTxovnas jer kidev xel-
Sekrulebis dadebamde. mag: niderlandur samarTalSi moqme-
debs specialuri wesebi, e.w. reglamentebi (reglementen), romle-
bic Tavisi SinaarsiT sabWoTa Tu postsabWour kanonmdeblo-
bebSi mowesrigebul Sromis Sinaganawess hgavs. iq 2000 wlidan 
mniSvnelovnad SeizRuda damqiraveblis ufleba, calmxrivad 
Secvalos aseTi Sinaganawesis debulebebi (NBW-is 7:613-e 
muxli).12

dasaqmebulTan SromiTi xelSekrulebis dadebis Semdeg Sina-
ganawesSi cvlilebis Setanis SemTxvevaSi, masze srulad unda 
gavrceldes sSk-is me-11 muxliT dadgenili wesi. kerZod, Sina-
ganawesSi cvlileba unda CaiTvalos arsebiTad da moxdes dasa-
qmebulTan SeTanxmeba, Tu is mniSvnelovnad cvlis xelSekru-
lebis pirobas, aseve Tu masSi icvleba ori an meti umniSvnelo 
piroba. aseT SemTxvevaSi sasurvelia, pirdapir ganisazRvros, 
rom dasaqmebulTan SeTanxmeba aucilebelia.

bundovnebis Tavidan acilebis mizniT, sSk-is me-6 muxlis me-5 
nawilis bolo winadadeba Semdegi saxiT unda dakonkretdes:

`dasaqmebulTan SromiTi xelSekrulebis dadebis Semdgom 
Sromis SinaganawesSi cvlilebis Setanis Sesaxeb unda ecnobos 
dasaqmebuls. dasaqmebulis Tanxmoba savaldebuloa, Tu cvli-
leba zemoqmedebas axdes xelSekrulebis arsebiT pirobaze (an 
Tu icvleba xelSekrulebis ori da orze meti piroba).~

7. xelSekrulebis dadeba gamosacdeli vadiT

sasurvelia, calkeul SemTxvevebSi, SeizRudos Sromis xelSe-
krulebis dadeba gamosacdeli vadiT. gamarTlebulia, aseTi 
wesi ganisazRvros, magaliTad, samuSaoze konkursis an arCevis 
wesiT miRebuli arasrulwlovani dasaqmebulebisa an SezRu-
duli SesaZleblobebis mqone pirebis mimarT.13

12 yazaxeTis respublikis Sromis kodeqsis 69-e muxlis mixedviTac, 
Sromis Sinaganawesis pirobebi mtkicdeba mxolod dasaqmebulTa 
warmomadgenlebTan SeTanxmebis safuZvelze.
13 Sead. belorusiis respublikis Sromis kodeqsis 28-e muxli. ix. aseve, 
yazaxeTis respublikis Sromis kodeqsis 36-e muxlis me-5 nawili.
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arasrulwlovanebisa da SezRuduli SesaZleblobebis mqone 
pirTa mimarT gamosacdeli vadis dawesebis SezRudvis miza-
nia am kategoriis pirTa dasaqmebis waxaliseba da garkveuli 
SeRavaTebis miniWeba, rac, maT Soris, gamyarebulia 1958 wlis 
4 ivniss miRebuli konvenciiT Sromisa da dasaqmebis sferoSi 
diskriminaciis Sesaxeb. 

konkursis an arCevis wesiT miRebul dasaqmebul pirTa mimarT 
gamosacdeli vadis daweseba mizanSeuwonelia, vinaidan dam-
saqmebels Tavad konkursisa Tu SerCevis procedura sakmaris 
SesaZleblobas aniWebs, Seamowmos dasaqmebulis kompetencia 
da misi Sesabamisoba dakavebul TanamdebobasTan.

8. samuSaos Sesruleba 

sSk ar iTvaliswinebs dasaqmebulis loialobis valdebulebas, 
rac, ssk-is 316-e muxlis Sesabamisad, mxareTa gulisxmierebis 
valdebulebaSi moiazreba. Sromis samarTali dasaqmebulis 
interesebis dacvis samarTalia, Tumca, dasaqmebulsac, Tavis 
mxriv, ekisreba garkveuli valdebuleba damsaqmeblis mimarT. 
vinaidan SromiTi urTierToba gansakuTrebul ndobaze da-
fuZnebuli urTierTobaa, mxareTa Soris realuri urTierTn-
dobisa da SromiT urTierTobaSi jansaRi garemos uzrunvel-
sayofad, sasurvelia, aRniSnuli valdebuleba aisaxos sSk-Si:

`1. daqiravebuli movalea, organizaciaSi misi pasuxismgeblo-
bis donis Sesabamisad, daicvas damqiraveblis interesebi.

2. daqiravebuli movalea, ar Seasrulos samuSao konkurentis  
sasargeblod, maT Soris _ arasamuSao dros.

3. SromiTi xelSekruleba SeiZleba iTvaliswinebdes daqira-
vebulis movaleobas, daicvas damqiraveblis komerciuli sai-
dumloeba. igi movalea, ar gaaxmauros is informacia, romelic 
man miiRo damqiraveblis an sxva daqiravebuli pirovnebis Se-
saxeb, an romlis mesame pirisaTvis gadacemam SeiZleba xelyos 
organizaciis interesebi.   

4. loialobis movaleoba SeiZleba gavrceldes winasaxelSe-
krulebo da xelSekrulebis Semdgom urTierTobebzec.~ 

9. gamouyenebeli Svebulebis anazRaureba

sSk ar awesrigebs gamouyenebeli Svebulebis anazRaurebis 
sakiTxs im SemTxvevaSi, Tu dasaqmebulTan wydeba SromiTi ur-
TierToba da dasaqmebuls rCeba gamouyenebeli Svebuleba. 
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sasamarTlo praqtikaSi, amasTan dakavSirebiT, gansxvavebuli 
midgomebia. saqarTvelos uzenaesi sasamarTlos 2010 wlis 26 
martis #as-836-1122-09 ganCinebiT, ganimarta, rom, aRniSnul 
sakiTxze davis warmoSobis SemTxvevaSi, gamoiyeneba Sromis 
saerTaSoriso organizaciis 1936 wlis 24 ivnisis konvencia yo-
velwliuri fasiani Svebulebis Sesaxeb (ratificirebulia 1995 
wlis 22 Tebervlis dadgenilebiT), Tu sadavo SemTxveva eqceva 
konvenciis pirveli muxliT gaTvaliswinebul sferoSi.14 kon-

14 es konvencia gamoiyeneba yvela piris mimarT, romlebic dasaqmebulni 
arian nebismier qvemoT CamoTvlil sawarmoebsa Tu dawesebulebebSi, 
imisgan damoukideblad, es obieqtebi saxelmwifoa Tu kerZo:
a)	 sawarmoebSi, sadac iwarmoeba, icvleba da iwmindeba, SekeTdeba, Seimkoba, 

gaiwyoba, gasayidad damzaddeba, daiSleba an ganadgurdeba sagnebi, anda 
saamqroebSi, sadac masalebi gadamuSavdeba, maT Soris gemTmSenebel 
sawarmoebSi an eleqtroenergiis an sxva nebismieri saxis mamoZravebeli 
Zalis warmoebis, transformaciis an gadamcem sawarmoebSi;

b)	 sawarmoebSi, romlebic mTlianad an umTavresad dasaqmebulia 
mSeneblobiT, rekonstruqciiT, SenaxviT, SekeTebiT, gadakeTebiT 
an demontaJiT: Senobebis, sarkinigzo gzebis, tramvais xazebis, 
aeroportebis, navsadgurebis, dokebis, pirsebis, wyaldidobisa 
an sanapiro zolis eroziisagan dacvis nagebobebis, arxebis, Sida, 
sazRvao an sahaero navigaciis miznebisaTvis gankuTvnili nagebobebisa, 
gzebisa, gvirabebisa, xidebisa, viadukebisa, sakanalizacio sistemebsa, 
wyalsadinarebisa, Webisa, sairigacio an saSrobi nagebobebisa, 
eleqtrokavSirgabmulobis mowyobilobebisa, gazis an eleqtroenergiis 
mwarmoebeli da gamanawilebeli sawarmoebisa, milsadenebisa, 
wyalmomaragebis sistemebisa da im sawarmoebSi, romlebic asruleben 
sxva msgavs samuSaoebs an mSeneblobisaTvis mosamzadebel samuSaoebs, 
an muSaoben saZirkvlis Cayraze, rac win uswrebs zemoT CamoTvlil 
samuSaoebs;

g)	 im sawarmoebSi, romelTac gadahyavT mgzavrebi an gadaaqvT tvirTi 
gzatkecilze, an rkinigziT, Sida samdinaro an sahaero gzebiT, dokebSi, 
navsabelebSi, navmisadgomebSi, sawyobebSi an aeroportebSi tvirTis 
damuSavebis CaTvliT;

d)	 SaxtebSi, karierebSi an sasargeblo wiaRiseulis mompovebel sxva sawar-
moebSi;

e)	 komerciul an savaWro sawarmoebSi, fostisa da eleqtrokavSirgabmu-
lobis CaTvliT;

v)	 im dawesebulebebSi an administraciul organoebSi, romelTa persona-
li dasaqmebulia umTavresad sakancelario samuSaoebiT;

z)	 perioduli presis sawarmoebSi;
T)	im dawesebulebebSi, romlebic dasaqmebulia avadmyofTa, dauZlure-

bulTa, RatakTa an WkuasustTa movliT;
i)	 sastumroebSi, restornebSi, pansionebSi, sasadiloebSi, klubebSi, kaf-

eebSi da sazogadoebrivi kvebis sxva msgavs dawesebulebebSi;
k)	 TeatrebSi da sazogadoebrivi garTobis sxva adgilebSi;
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venciis me-6 muxlis Sesabamisad, piri, romelic gaTavisufle-
bulia samuSaodan mewarmis mizeziT, gamouyenebeli Svebulebis 
yoveli dRisaTvis miiRebs amave konvenciis me-3 muxliT dadge-
nil anazRaurebas. anazRaurebis gamoTvla, me-3 muxlis Tanax-
mad, unda moxdes erovnuli kanonmdeblobis an/da koleqtiuri 
xelSekrulebiT gaTvaliswinebuli wesebis Sesabamisad.15

gamomdinare aqedan, sasurvelia, gamouyenebel Svebulebas-
Tan dakavSirebuli sakiTxebis (anazRaurebis wesi da pirobebi, 
aseve, konvenciiT daSvebuli gamonaklisi SemTxvevebi, rode-
sac anazRaurebis valdebuleba SesaZloa gamoiricxos)  mow-
esrigeba moxdes sSk-iT. kerZod, sSk-Si unda Caidos debuleba, 
romlis mixedviTac, damsaqmeblis mier dasaqmebulisaTvis 
xelSekrulebis moSlis SemTxvevaSi, dasaqmebuls aunazRaur-
deba gamouyenebeli Svebuleba fuladi saxiT, xelfasis Sesa-
bamisi odenobiT.

10. damatebiTi anazRaureba

sSk-is me-17 muxlis me-4 nawilis Sesabamisad, `zeganakveTuri 
samuSaos pirobebi ganisazRvreba mxareTa SeTanxmebiT.~ Sesa-
bamisad, damsaqmebeli uSualod ar aris valdebuli, damatebi-
Ti anazRaureba SesTavazos dasaqmebuls zeganakveTuri samuS-
aos SesrulebisTvis, rac dasaqmebulis interesebis Selaxvis 
da am normis borotad gamoyenebis SesaZleblobas tovebs. unda 
iyos gaTvaliswinebuli, minimum, sanacvlo uqme dRis SeTava-
zebis valdebuleba.

sSk ar awesrigebs aseve zeganakveTuri an mZime Tu mavne pirobe-
bian samuSaoze piris dasaqmebisas anazRaurebis gansazRvris 
princips, rac ewinaaRmdegeba rogorc saerTaSoriso, aseve 
postsabWoTa qveynebis SromiTi kanonmdeblobebiT damkv-

l)	im Sereul komerciul da samrewvelo sawarmoebSi, romlebic mTlianad 
ar moicavs zemoCamoTvlil kategoriebs;

15 gansxavebuli winaaRmdegobrivi ganmartebebi ix. 2009 wlis 31 martis 
#as-772-987-08 ganCinebaSi: `saqalaqo sasamarTlom ganmarta, rom Sro-
mis kanonmdebloba damsaqmebels ar avaldebulebda, mieTiTebina Sro-
mis xelSekrulebis moSlis motivebze da uflebas aniWebda, nebismier 
dros, yovel konkretul SemTxvevaSi, Tavisi Sexedulebisamebr mieRo 
gadawyvetileba SromiTi xelSekrulebis moSlis Taobaze.~ aseve, 2008 wlis 
2 aprilis #680-1010-07 ganCinebiT, saqarTvelos konstituciis 30-e muxli 
ganimarta imgvarad, rom Tavisufali mewarmeobis ufleba, maT Soris, gu-
lisxmobs damsaqmeblis uflebas, Tavisi Sexedulebisamebr gaaformos da 
moSalos Sromis xelSekruleba dasaqmebulTan.
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idrebul princips. 

mizanSewonilia sSk-Si Semdegi Sinaarsis normebis mowesrigeba:

mZime da mavne pirobebian samuSaoze dasaqmebuls anda mkacr 
bunebriv-klimatur pirobebSi muSaobisaTvis daqiravebuls 
mieces damatebiTi anazRaureba _ dadgenili xelfasis aranak-
leb 20 procentisa.16

`zeganakveTuri muSaoba anazRaurdeba xelfasis saaTobrivi 
ganakveTis aranakleb erTnaxevari odenobiT~;17

`damsaqmeblis moTxovniT dasvenebis an uqme dRes Sesrule-
buli samuSaos anazRaureba ganisazRvros xelfasis ormagi 
odenobiT~;18  

`RamiT muSaobis yoveli saaTisaTvis dasaqmebuls unda ga-
nesazRvros damatebiTi anazRaureba xelfasis saaTobrivi ga-
nakveTis aranakleb 20 procentis odenobiT~;19

`mxareebi SeiZleba SeTanxmdnen dasvenebis an uqme dRes muSao-
bis erTmagad anazRaurebaze erTi Tvis ganmavlobaSi samagie-
ro dasvenebis dRis micemiT~.

sasurvelia, sSk-iT ganisazRvros samivlinebo xarjebis anaz-
Raurebis zogadi wesic. kerZod, mivlinebaSi myof daqirave-
buls, mivlinebaSi yofnis mTeli drois ganmavlobaSi, unda au-
nazRaurdes mivlinebasTan dakavSirebuli xarjebi.20

11. xelfasis daqviTva 
xelfasis daqviTva, rogorc wesi, is berketia, romlis gamoy-
enebis Tavisufleba, moqmedi sSk-iT, SeuzRudavad aqvs dam-
saqmebels. Tumca, sasurvelia, SeizRudos am Tavisuflebis 
farglebi, raTa ar moxdes am uflebis gamoyeneba dasaqmeb-

16 gansxvavebuli momatebuli tarifiT anazRaurebis Sesaxeb Sead. 
belorusiis respublikis Sromis kodeqsis 62-e muxli;
17 Sead. yazaxeTis respublikis Sromis kanonTa kodeqsis 127-e muxli;
18 Sead. yazaxeTis respublikis Sromis kanonTa kodeqsis 128-e muxli;
19 belorusiis respublikis Sromis kodeqsis 69-e muxlis Tanaxmad, 
zeganakveTuri saaTebis anazRaureba unda moxdes xelfasis ormagi 
odenobiT; yazaxeTis respublikis Sromis kanonTa kodeqsis 129-e muxlis 
mixedviT _ xelfasis aranakleb erTnaxevari odenobiT;
20	 Sead. saqarTvelos finansTa ministris 2005 wlis 5 aprilis brZaneba 
#220, daqiravebulisaTvis gadaxdili samivlinebo xarjebis normebis 
gansazRvris Sesaxeb.
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ulTa interesebis sazianod. sasurvelia, ganisazRvros Sem-
Txvevebi an procedura, rodesac am RonisZiebis gamoyenebis 
ufleba safrTxes ar Seuqmnis dasaqmebulis saarsebo minimums.

winaaRmdeg SemTxvevaSi, SeiZleba Seilaxos SromiTi, rogorc 
anazRaurebadi urTierTobis arsi.

sasurvelia, sSk-iT gaTvaliswinebul iqnes, rom:

`gasamrjelos gadaxdis moTxovnis Semcireba an sxva moTxov-
naSi gaqviTva dauSvebelia, garda kanoniT pirdapir gaTval-
iswinebuli SemTxvevebisa~; 

`damsaqmebels ufleba aqvs, daqviTos gasamrjelodan:

a)	 xelfasidan gacemuli avansis an sabuRaltro gamoTvlis 
Secdomis gamo zedmetad gacemuli Tanxa;

b)	 samsaxurebrivi mivlinebis, samuSaod sxva adgilas gaday-
vanis an sameurneo saWiroebisaTvis gacemuli avansis is 
nawili, romelic ar daxarjula;

g)	 SromiTi xelSekrulebis Sewyvetis SemTxvevaSi, damsaqme-
blis mier winaswar aRebuli Svebulebis gamoumuSavebeli 
dReebis anazRaureba;

d)	 sawarmos qonebisaTvis ganzrax an uxeSi gaufrTxile-
blobiT miyenebuli zianis sakompensacio Tanxa.~

12. yovelkvireuli da zeganakveTuri samuSao dro

kontinenturi evropis qveynebSi SeiniSneba yovelkvireuli 
maqsimaluri saaTobrivi zRvris (Tanmimdevrulad) Semcirebis 
tendencia. am mxriv, safrangeTSi pirveli nabiji 1919 wels 
miRebuli kanoniT gadaidga 48 saaTiani samuSao kviris saxiT, 
xolo 1998 wlis 13 ivnisis kanoniT (romelic ZalaSi 2000 wlis 
1-li ianvridan, xolo mcire sawarmoTaTvis 2002 wlis 1-li ian-
vridan Sevida) 35 saaTiani samuSao kvira ganisazRvra.

gansazRvrul CarCoebSi dasaSvebia daqiravebulis zeganakve-
Turi dasaqmeba. amasTan, evrokavSiris 2000/34 direqtiviT 
gaTvaliswinebuli gardamavali periodis Semdeg, samuSaos 
Sesrulebis yovelkvireuli limiti, zeganakveTuri samuSaos 
CaTvliT, ar unda aRematebodes 48 saaTs.21 aseT SemTxvevebSi 
zeganakveTurad namuSevari saaTebi unda anazRaurdes erTnax-
evari, xolo dasvenebis an uqme dRes Sesrulebuli samuSao or-

21 evrokavSiris direqtiva 2003/88, me-6 b muxli.
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magi odenobiT, an mieces daqiravebuls saTanado saaTobrivi 
kompensacia. RamiT muSaoba damatebiT anazRaurdeba xelfasis 
saaTobrivi ganakveTis aranakleb 20 procentis odenobiT.22

sasurvelia sSk-iT Semdegi Sinaarsis debulebebis gaTval-
iswineba:

`1. damqiraveblis mier gansazRvruli samuSao dro, romlis 
ganmavlobaSic daqiravebuli asrulebs SromiT movaleobebs, 
ar unda aRematebodes kviraSi 40 saaTs.23 samuSao droSi ar Se-
dis Sesvenebis dro. 

2. xuT dRiani samuSao kviris SemTxvevaSi, yoveldRiuri sa-
muSao drois xangrZlivoba ar unda aRematebodes 8 saaTs, eqvs 
dRiani samuSao kviris SemTxvevaSi _ 7 saaTs.

3. 16 wlidan 18 wlamde asakis arasrulwlovnisa da Sromis mZime, 
mavne an saSiS pirobebian samuSaoze daqiravebulis samuSao 
drois xangrZlivoba ar unda aRematebodes kviraSi 36 saaTs. 

4. 14 wlidan 16 wlamde asakis arasrulwlovanisa da, gansa-
kuTrebiT, mavne samuSaoze daqiravebulis samuSao drois xan-
grZlivoba ar unda aRematebodes kviraSi 24 saaTs.~24

garda amisa, mizanSewonilia zeganakveTuri muSaobis Semdegi 
SezRudvebis gaTvaliswineba: 

`zeganakveTuri muSaoba dasaSvebia mxolod dasaqmebulis 
TanxmobiT da misi xangrZlivoba kviraSi ar unda aRematebodes 
9, xolo eqvsi Tvis ganmavlobaSi _ 150 saaTs.~25

`zeganakveTur samuSaoze ar daiSveba 18 wlamde asakis piri~.26

yoveldRiuri samuSao drois xangrZlivoba RamiT (22 saaTi-
dan 6 saaTamde) muSaobisas mcirdeba erTi saaTiT. es wesi ar 

22 ix. belorusiis respublikis Sromis kodeqsis 70-e muxli;
23 ix. belorusiis respublikis Sromis kodeqsis 112-e muxli, analogiuri 
mowesrigeba gaTvaliswinebulia yazaxeTis respublikis Sromis kodeqsis 
82-e muxliT;
24 Sead. yazaxeTis respublikis Sromis kodeqsis 181-e muxli. belorusiis 
respublikis Sromis kodeqsis 114-115-e muxli adgens garkveul SezRudvebs 
arasrulwlovanTa da invalidTa Sromis saaTebis SezRudvis Taobaze. 
ix. aseve, arasrulwlovanTa Sromis dacvis Sesaxeb germaniis kanonis me-8 
paragrafi;
25 belorusiis respublikis Sromis kodeqsis 122-e muxlis mixedviT, ar 
unda aRematebodes erTi wlis ganmavlobaSi 120 saaTs;
26 yazaxeTis respublikis Sromis kodqsis 88-e muxlis 1-li nawilis me-2 qvepunqti.
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vrceldeba mokle samuSao droiT momuSave dasaqmebulebsa da 
uwyvetad moqmed organizaciaze. 

sasurvelia, aseve gaTvaliswinebul iqnes SemTxvevebi, rode-
sac Sesveneba samuSao droSi CaiTvleba. aseTi SesaZloa iyos 
damatebiTi Sesveneba bavSvis kvebisa da movlisaTvis. 

13. yovelwliuri Svebuleba
yovelwliuri Svebuleba, magaliTad, safrangeTsa da espaneTSi 
Seadgens 30 dRes, romelic 6 dRiani samuSao kviris pirobebSi 
Seesabameba 5 kvirian minimalur savaldebulo Svebulebas 
(safrangeTis Sromis kodeqsis 221.2 muxli da espaneTis Sro-
mis samarTlis Sesaxeb kanonis 38-e muxli). niderlandebSi min-
imaluri Svebuleba gamoiTvleba yovelkvireulad namuSevari 
saaTebidan da Seadgens, saSualod, namuSevari saaTebis oTxmag 
odenobas, anu oTx kviras. amasTan, daqiravebuls unda mieces 
SesaZlebloba, ori kvira TanmimdevrobiT daisvenos 30 apri-
lidan 1 oqtombramde monakveTSi (niderlandebis samoqalaqo 
kodeqsis 7:634-e muxli da 7:638-e muxlis me-3 nawili).

sSk-is 21-e muxlis Tanaxmad, dasaqmebuls ufleba aqvs, isarge-
blos anazRaurebadi SvebulebiT aranakleb 24 samuSao dRisa 
weliwadSi. amave muxlis me-3 nawilis Sesabamisad, mxareebi 
SesaZloa SeTanxmdnen Svebulebis gansxvavebul vadebsa da pi-
robebze, Tu is ar auaresebs dasaqmebulis mdgomareobas. am 
normis farTod ganmartebis SemTxvevaSi, damsaqmebelma Sesa-
Zloa ar misces dasaqmebuls SvebulebiT sargeblobis ufle-
ba da, sanacvlod, aunazRauros Svebuleba xelfasis ormagi 
odenobiT. yovelwliuri anazRaurebadi Svebulebis Sesaxeb 
Sromis saerTaSoriso organizaciis konvenciis Sesabamisad, es 
piroba baTilia.27 Tumca, sadavo rCeba, konvenciiT dadgenili 
SezRudva ramdenad unda gavrceldes SemTxvevaze, rodesac 
dasaqmebuli nebayoflobiT ambobs uars SvebulebiT sarge-
blobaze damsaqmeblis mier misTvis gakeTebuli momgebiani 
SemoTavazebis sanacvlod.

am mxriv gansxvavebul regulirebas arc 1936 wlis yovelwli-
uri fasiani Svebulebis Sesaxeb konvencia gvTavazobs. kon-

27 Sead. yovelwliuri fasiani Svebulebis Sesaxeb Sromis saerTaSoriso 
organizaciis konvencia, romelic ratificirebulia saqarTvelos parla-
mentis mier 1995 wlis 22 Tebervlis dadgenilebiT. konvenciis me-4 muxlis 
Tanaxmad, nebismieri SeTanxmeba, romelic gamoricxavs yovelwliuri Sve-
bulebiT sargeblobis uflebas, baTilia. 
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vencia krZalavs xelSekrulebiT Svebulebis miRebis uflebis 
winaswar gamoricxvas. Sesabamisad, am sakiTxTan mimarTebiT 
mniSvnelovania, rom dasaqmebuls winaswar ar gamoericxos 
(waerTvas) Svebulebis ufleba, Tumca, Tu igi nebayoflobiT 
uars ambobs SvebulebiT sargeblobaze (ar iyenebs am uflebas) 
es misi nebis Tavisuflebis farglebSi dasaSvebia.

14. xelSekrulebis formis Tavisufleba da dasaqme-
bulis sasargeblod ganmartebis principi

sSk-is me-6 muxlis pirveli nawilis Tanaxmad, `SromiTi xelSe-
kruleba ideba werilobiTi an zepiri formiT, gansazRvruli, 
ganusazRvreli an samuSaos Sesrulebis vadiT.~ sSk-is me-7 mux-
lis Sesabamisad, `SromiTi urTierToba warmoiSoba dasaqmebu-
lis mier samuSaos Sesrulebis faqtobrivad dawyebis momenti-
dan, Tu SromiTi xelSekrulebiT sxva ram ar aris gansazRvru-
li.~ 

Sesabamisad, SromiTi xelSekrulebis standartuli forma da, 
am mxriv, raime SezRudva ar arsebobs.28 Tumca, sSk-is me-6 mux-
lis me-4 nawilis Tanaxmad, ̀ damsaqmebeli valdebulia, dasaqme-
bulis moTxovnis SemTxvevaSi, gasces cnoba dasaqmebis Sesaxeb, 
romelic moicavs monacemebs Sesrulebuli samuSaos, Sromis 
anazRaurebis, SromiTi xelSekrulebis xangrZlivobis Tao-
baze.~ es debuleba exmianeba Tanamedrove Sromis samarTalSi 
(maT Soris, evrokavSiris Sesabamisi direqtiviT29) damkvidre-
bul midgomas. kerZod, dasaqmebulis uflebebis dacvis miz-
niT, damsaqmebelma dasaqmebuls unda gadasces werilobiTi 
dasturi SromiTi urTierTobis arsebobis Sesaxeb, romelic 
unda Seicavdes monacemebs SromiTi urTierTobis dawyebis, 
anazRaurebis odenobis, regularuli samuSao drois, samuSaos 
aRwerilobis, samuSao adgilis, xelSekrulebis moSlisaTvis 
dadgenili gafrTxilebis vadebis, Svebulebis odenobisa da 
saSvebulebo anazRaurebis odenobis Sesaxeb.30 

28 Sead. saqarTvelos damfuZnebeli krebis da respublikis mTavrobis 1920 
wlis 14 agvistos Sromis xelSekrulebis Sesaxeb kanonis me-10 muxli;
29 91/533/EWG, Sead. aseve germaniis federaciis `dadasturebis Sesaxeb 
kanoni~ (Nachweisgesetz der BRD, 20.07.1995) da didi britaneTis Employments 
Right Act 1996, Part I, Art.1;
30 Hümmerich/Boecken/Düwell, Anwaltkommentar, Arbeitsrecht, B. 2, 2007, Rn. 52; Schaub, 
Günter, ArbeitsrechtsHandbuch, 9. Aufl., 2000, S. 227.
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evrosasamarTlos ganmartebis Tanaxmad,31 davis dros nebis-
mieri eWvi, werilobiTi dokumentis ararsebobisas, unda gani-
martos dasaqmebulis interesebis sasargeblod.32 Sesabamisad, 
damsaqmeblis mier aseTi dasturis gaucemlobis SemTxveva-
Si, damsaqmebelma unda gaiTvaliswinos, rom xelSekrulebis 
Sinaarsis dadgena davisas sasamarTlos mier dasaqmebulis in-
teresebis sasargeblod moxdeba.33 

sasurvelia, es principi uSualod aisaxos sSk-is normebSic: 
`davis dros zepiri xelSekrulebis arsebobisas, xelSekrule-
bis orazrovani piroba an nebismieri eWvi ganimarteba dasaqme-
bulis interesebis sasargeblod.~

calkeul SemTxvevaSi, mizanSewonilia werilobiTi formis sav-
aldebuloobis gaTvaliswinebac. magaliTad, niderlandebSi, 
samoqalaqo kodeqsis 7:655-e muxliT gansazRvruli SromiTi 
urTierTobisaTvis, daqiravebulisaTvis arsebiTi monaceme-
bis werilobiT Setyobinebis garda, werilobiTi formis dacva 
savaldebuloa, agreTve, xelSekrulebaSi pirgasamtexlos 
(niderlandebis samoqalaqo kodeqsis 7:650-e muxli) an kon-
kurenciis akrZalvis Sesaxeb (niderlandebis samoqalaqo ko-
deqsis 7:650-e muxli) SeTanxmebis SemTxvevaSic. espaneTis ka-
nonmdeblobiT, werilobiTi forma savaldebuloa praqtikis, 
samuSaos saxlSi Sesrulebisa da gamosacdeli vadis Sesaxeb 
SeTanxmebis SemTxvevebSi. amis sapirispirod, magaliTad, ita-
liis samoqalaqo kodeqsis 2096-e muxli werilobiTi formis 
dacvas savaldebulod miiCnevs mxolod SromiTi xelSekrule-
bis gamosacdeli vadiT dadebis SemTxvevaSi. 

15. xelSekrulebis moqmedebis vadis gansazRvra  

xelSekrulebis formis Tavisuflebis principi, rogorc wesi, 
moqmedebs kontinenturi evropis qveynebis Sromis samarTal-
Sic, Tumca, garkveuli SezRudvebiT. magaliTad, safrangeTsa 
da espaneTSi uvado xelSekrulebis dadebis prezumfcia34 ga-
napirobebs werilobiTi formis aucileblobas vadiani da Se-
TavsebiTi SromiTi xelSekrulebebisaTvis. 

31 EuGH 04.12.1997, C 253/96;
32 Schaub, Günter, ArbeitsrechtsHandbuch, 9. Aufl., 2000, S. 228;
33 Hümmerich/Boecken/Düwell, Anwaltkommentar, Arbeitsrecht, B. 2, 2007, Rn. 54;
34 ix. magaliTad, espaneTis Sentencia del Tribunal Supremo, Aranzadi, Repertorio de 
Jurisprudencia, 1989, 454.



22

vadiani xelSekruleba wydeba misi vadis amowurviT, 
Sesabamisad, dasaqmebuli, vadiani xelSekrulebis dadebis 
SemTxvevaSi, naklebadaa daculi. damsaqmebels SeuZlia, dasa-
qmebulTan xangrZlivi SromiTi urTierTobis ganmavlobaSi 
dados moklevadiani xelSekrulebebi, raTa gverdi auaros ka-
nonmdeblobiT dadgenil dacviT normebs, xelSekrulebis moS-
lis wessa da SezRudvebs. aRniSnulisagan dasaqmebulis dacva 
gansakuTrebiT mniSvnelovania.35

SromiTi xelSekruleba, rogorc wesi, unda daidos ganusaz-
Rvreli vadiT.36 gansazRvruli vadiT xelSekrulebis dadeba 
SesaZlebelia mxolod gansakuTrebul, kanoniT amomwuravad 
dadgenil SemTxvevebSi. yovelive zemoaRniSnuli safrangeTSi 
_ Sromis kodeqsis 122-1-122-3-17 muxlebis, espaneTSi _ Sro-
mis samarTlis Sesaxeb kanonis me-15 muxlis, xolo germaniaSi _ 
2001 wlidan ZalaSi Sesuli SeTavsebiTi da vadiani xelSekru-
lebebis Sesaxeb kanonis37 me-14 paragrafis saTanado CamonaTv-
lis meSveobiT xorcieldeba. 

uvado, anu ganusazRvreli vadiT dadebuli SromiTi xelSe-
kruleba miiCneva SromiTi xelSekrulebis tipur,38 praqtikaSi 
gavrcelebul saxed.39 miuxedavad imisa, rom SromiTi xelSe-
kruleba SesaZloa daidos rogorc gansazRvruli, ise ganusaz-
Rvreli vadiT, vadiani xelSekruleba ar unda CaiTvalos namd-
vilad, Tu damsaqmebeli vadiani xelSekrulebis dadebiT cdi-
lobs, gverdi auaros uvado xelSekrulebis farglebSi moqmed 
dacviT normebs. es ukanaskneli saxezea yovelTvis, rodesac 
damsaqmebels gansazRvruli vadiT xelSekrulebis dadebis 
obieqturi safuZveli ar gaaCnia.40

`evropis socialuri qartia~,41 romlis xelSemkvreli mxa-

35 2009 wlis belorusiis respublikis Sromis kodeqsis me-17 muxlis me-2 
punqtis Sesabamisad _ araumetes 5 wlisa. msgavs SezRudvebs iTvaliswinebs 
yazaxeTis respublikis Sromis kodeqsis 29-e muxlis me-2 punqti, kerZod, 
erTxel dadebuli vadiani xelSekrulebis xelmeored dadebis an 
gagrZelebis SemTxvevaSi, is uvado xelSekrulebad ganixileba;
36 ix. magaliTad, safrangeTis Sromis kodeqsis 121-5 muxli;
37 germaniis federaciis Teilzeit- und Befristungsgesetz;
38 Schliemann, Harald, Das Arbeitsrecht im BGB Kommentar, 2. Aufl., 2002, S. 164, Sead. 
evrokavSiris direqtiva 1999/70/EG, allgemeine Erwägungen, Nr. 6;
39 Hümmerich/Boecken/Düwell, Anwaltkommentar, Arbeitsrecht, B. 2, 2007, Rn. 53;
40 Schaub, Günter, ArbeitsrechtsHandbuch, 9. Aufl., 2000, S. 267;
41 ratificirebulia saqarTvelos parlamentis mier 2005 wlis 1 ivlisis 
dadgenilebiT.
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reebic stabiluri dasaqmebis miRweva-SenarCunebisaTvis 
pirobebis Seqmnis valdebulebas iReben, vadian xelSekrule-
bebTan mimarTebiT dasaqmebulisaTvis SezRudvebis dawese-
bas iTvaliswinebs. analogiurad, evrokavSiris socialuri 
politikis gatarebis mniSvnelovan nabijad gaTvaliswinebu-
lia vadian SromiT xelSekrulebaTa mimarT mkacri farglebis 
daweseba da amiT damsaqmeblis Tavisuflebis borotad gamoy-
enebis safrTxis Tavidan acileba. 1999 wlis 28 ivnisis `vadiani 
xelSekrulebebis Sesaxeb direqtivis Tanaxmad,~42 socialur-
ma politikam unda uzrunvelyos evrokavSirSi dasaqmebul-
Ta Sromis pirobebis gaumjobeseba, maT Soris, vadiani xel-
Sekrulebebis dadebaze SezRudvebis daweseba. direqtivaSi 
asaxulia evrokavSiris wevr qveynebSi vadiani xelSekrulebis 
dadebis SezRudvebTan dakavSirebiT mravalwliani erTg-
varovani sasamarTlo praqtika. vadiani xelSekrulebis dade-
ba gamarTlebulia gamosacdeli periodiT an dasabuTebuli 
konkretuli garemoebebis gaTvaliswinebiT.

Sesabamisad, e.w. jaWvuri SromiTi xelSekrulebebi (maSi-
nac ki, rodesac maT Soris erTi wlis Sualedia) da vadiani 
xelSekrulebebi, romlebic ar amarTlebs xelSekrulebis 
gansazRvruli vadiT dadebis mizans, evrokavSiris 99/70 di-
reqtivis Tanaxmad, winaaRmdegobaSi modis evrokavSiris dam-
fuZnebeli xelSekrulebiTa da adamianis uflebaTa evropuli 
konvenciiT dacul Sromis uflebasTan.43

germaniis `SeTavsebiTi da vadiani dasaqmebis Sesaxeb~44 kanonis 

42 evrokavSiris direqtiva 1999/70/EG (zu der EGB-UNICE-CEEP-Rahmenvereinbarung 
über befristete Arbeitsverträge);
43 am TvalsazrisiT, sainteresoa evrosasamarTlos gadawyvetileba saberZ-
neTis kanonmdeblobaSi evropuli gaerTianebis direqtivis safuZvelze 
miRebuli sakanonmdeblo cvlilebis Taobaze. am cvlilebiT, or welze 
meti vadiT dadebuli an orze metjer gagrZelebuli xelSekruleba, Tu 
xelSekrulebebs Soris Sualedi 20 dReze naklebia, uvadod unda dakvali-
ficirdes. evropis sasamarTlom es sakanonmdeblo regulireba direqti-
vasTan Seusabamod miiCnia, vinaidan, sasamarTlos dasabuTebiT, 20-dRiani 
`wyveta~ ar gamoricxavs damsaqmeblis mier amgvari xelSekrulebebiT Ta-
visi dominirebuli mdgomareobis borotad gamoyenebas. aseTi sakanonmde-
blo regulireba direqtivis mizans ar amarTlebs, vinaidan igi damsaqme-
blis mier xelSekrulebis moqmedebis formaluri wyvetiT kanonmdeblo-
biT dadgenili damcavi normebis gverdis avlis SesaZleblobas tovebs. 
direqtivas, evrosasamarTlos gadawyvetilebiT, pirdapiri moqmedebis 
Zala mieniWa;
44 TZbfG - Teilzeit- und Befristungsgesetz (in Kraft getreten am 01.01.2001 zuletzt geändert 
durch Gesetz vom 19.04.2007), BGBl. I, S. 538.
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me-14 paragrafis Tanaxmad, romelic amave direqtivis Sesa-
bamisad aris miRebuli, vadiani xelSekrulebebis dadeba daiS-
veba ara umetes ori wlis vadiT. orze metjer amave vadis farg-
lebSi xelSekrulebis gagrZeleba dauSvebelia.

vadiani xelSekrulebis dadebis SezRudva mowesrigebuli iyo 
1973 wlis saqarTvelos Sromis kanonTa kodeqsiTac da 2006 
wlamde moqmedebda. kodeqsis me-18 muxlis pirveli nawilis `b~ 
qvepunqtis Tanaxmad, SromiTi xelSekrulebis gansazRvruli 
vadiT dadeba dasaSvebi iyo ara umetes sami wlisa.

sSk-is me-6 muxlis pirveli nawilis debulebiT gaTvaliswineb-
ulia SromiTi xelSekrulebis dadeba `gansazRvruli, ganusaz-
Rvreli an samuSaos Sesrulebis vadiT.~ es formulireba gan-
sazRvruli vadiT dadebuli xelSekrulebebis mimarT zemoT 
ganxiluli yvela midgomisgan imiT gamoirCeva, rom igi vadiani 
SromiTi xelSekrulebis dadebisaTvis aranair SezRudvas ar 
awesebs.

amasTan, xelSekrulebis dadebisas, damsaqmeblis mier Sromis 
kanonmdeblobis damcavi normebisaTvis gverdis avlis nebi-
smieri mcdeloba, imavdroulad, kanonsawinaaRmdego da, Sesa-
bamisad, baTilia ssk-is 54-e muxlidan gamomdinare.45 sasurve-
lia, erTgvarovani praqtikis damkvidrebis TvalsazrisiT, va-
dian xelSekrulebebTan dakavSirebiT ganisazRvros garkveu-
li SezRudvebi dasaqmebulTa interesebis dasacavad:

`1. SromiTi xelSekruleba ideba ganusazRvreli vadiT.

2. xelSekrulebis dadeba gansazRvruli vadiT, magram araume-
tes 2 wlisa, dasaSvebia:
a)	 im daqiravebulis Sesacvlelad, romelTanac gansazRvru-

li vadiT SeCerebulia SromiTi urTierToba;
b)	 sezonuri samuSaoebis Sesasruleblad;
g)	 gansakuTrebuli garemoebebis (ubeduri SemTxvevebis) asa-

cileblad an maTi Sedegebis aRmosafxvrelad saWiro samu-
SaoTa Sesasruleblad;

d)	 samuSaoebze, romelTa Sesrulebis xangrZlivoba winaswa-
raa cnobili.46 

45 Sead. baTilobis Sesaxeb msgavsi midgoma germanul samarTalSi Däubler/
Dorndorf, AGB-Kontrolle im Arbeitsrecht, 2004, Rn. 78;
46 gamonaklisebs iTvaliswinebs aseve belorusiis respublikis Sromis 
kodeqsis me-17 muxli, Däubler, Wolfgang, das Arbeitsrecht, 1990, S. 849, Fixed-term 
Employees (Prevention of Less Favorable Treatment) Regulation, 2002, Hümmerich/Boecken/
Düwell, Anwaltkommentar, Arbeitsrecht, B. 2, 2007, Rn. 54;
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3. vadiani xelSekruleba, romlis moqmedebis xangrZlivoba 
mTlianobaSi aRemateba sam wels, an gagrZeldeba orjer mainc, 
uvado xelSekrulebad unda CaiTvalos.~

16. daqiravebulis uflebebi SromiTi xelSekrulebis 
moSlisas 

SromiTi urTierTobis arsidan gamomdinare, dasaqmebuli, 
rogorc pirovnulad, ise ekonomikurad, mniSvnelovnad aris 
damokidebuli damsaqmebelze. am damokidebulebis borotad 
gamoyenebis safrTxis ganeitraleba saxelmwifos uflebamo-
sileba da, imavdroulad, valdebulebaa. mniSvnelovania Sro-
miTsamarTlebriv urTierTobebSi xelSekrulebis moSlis in-
stitutis sworad gaazreba da praqtikaSi danergva.

am principis gaTvaliswinebiT, sruliad gaumarTlebelia sSk-
is 37-e da 38-e muxlebis imgvarad ganmarteba, rom damsaqmebels 
mieniWos Sromis xelSekrulebis moSlis ufleba nebismier 
SemTxvevaSi, yovelgvari safuZvlis gareSe. aRniSnuli midgoma 
wlebis ganmavlobaSi SeiniSneboda sasamarTlo praqtikasa da 
SromiT urTierTobebSi. am TvalsazrisiT, udavod wingadadg-
mul nabijad unda CaiTvalos 2010 wlis 28 aprilis ganCineba 
#as-864-1150-09, romliTac ganimarta, rom xelSekrulebis 
moSlis mimarT vrceldeba ssk-is Sesabamisi normebi da wina-
pirobebi. Tumca, sasurvelia, es sakiTxi detalurad mowes-
rigdes da aisaxos sSk-Si, vinaidan samosamarTlo samarTali ar 
warmoadgens samarTlis mboWav wyaros da is savaldebulo ar 
aris Sesasruleblad.47 

a) xelSekrulebis Sewyvetis zogadi safuZvlebi

sSk-is 37-e muxlis pirveli nawilis `g~ qvepunqtis Tanaxmad, 
SromiTi xelSekruleba wydeba xelSekrulebis erT-erTi mx-
aris mier xelSekrulebis pirobis darRveviT; `d~ qvepun-
qti ki, iTvaliswinebs SromiTi xelSekrulebis Sewyvetas 
xelSekrulebis moSlis safuZvelze. 

erTi SexedviT, bundovania kanonmdeblis neba sSk-is 37-e muxlis 
pirveli nawilis `g~ qvepunqtTan mimarTebiT. xelSekrulebis 
erT-erTi mxaris mier valdebulebis darRvevam SesaZloa war-
moSvas xelSekrulebis moSlis ufleba (rac, calkeul SemTx-
vevaSi, valdebulebis darRvevis saxeze, simZimesa da mniS-

47 Sead. winamdebare dokumentis me-4 Tavi.
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vnelobazea damokidebuli). samarTlebrivad warmoudgenelia, 
xelSekrulebis erT-erTi mxaris mier xelSekrulebis pirobis 
darRvevam `avtomaturad~ gamoiwvios xelSekrulebis Sewy-
veta, xelSekrulebis im mxaris nebis miuxedavad, romlis mima-
rTac darRveulia valdebuleba. 

amdenad, sSk-is 37-e muxlis pirveli nawilis ̀ g~ qvepunqtiT gaT-
valiswinebuli `safuZvlis~ moqceva SromiTi xelSekrulebis 
Sewyvetis safuZvelTa CamonaTvalSi, mizanSewonili ar aris. 

`g~ da `d~ qvepunqtebis gamijvniT, savaraudod, kanonmdebelma 
valdebulebis darRvevis gamo xelSekrulebis moSla48 ganasx-
vava xelSekrulebis moSlisagan sxva pativsadebi mizeziT. Tum-
ca, SromiTi xelSekrulebis Sewyvetis safuZveli orive SemTx-
vevaSi sSk-is 37-e muxlis pirveli nawilis `d~ qvepunqtiT gaT-
valiswinebuli SromiTi xelSekrulebis moSlaa. Sesabamisad, 
`g~ qvepunqti xelSekrulebis Sewyvetis safuZvelTa CamonaT-
valSi am SemTxvevaSic uadgiloa. umjobesia, xelSekrulebis 
moSla valdebulebis darRvevis gamo mowesrigdes sSk-is 38-e 
muxliT, rogorc xelSekrulebis moSlis erT-erTi alterna-
tiuli winapiroba. 

b) gafrTxileba 
sSk ar iTvaliswinebs saxelSekrulebo urTierTobaSi ga-
frTxilebis valdebulebas. Tumca, aRniSnuli valdebuleba 
mowesrigebulia sssk-is 405-e da 399-e muxlebiT, rogorc au-
cileblad gamosayenebeli zoma (winapiroba), romlis gareSec 
xelSekrulebis moSlis ufleba, Cveulebriv, ar warmoiSoba.49

sSk-is 1-li muxlis me-2 nawilis Sesabamisad, `SromiT urTier-
TobasTan dakavSirebuli sakiTxebi, romlebsac ar awesrigebs 
es kanoni, regulirdeba saqarTvelos samoqalaqo kodeqsiT.~ 
gamomdinare aqedan, SromiT urTierTobebze vrceldeba ssk-is 
399-e da 405-e muxliT gaTvaliswinebuli wesebi.

ssk-is 399-e muxlis me-2 nawilis Tanaxmad, grZelvadian sax-
elSekrulebo urTierTobaSi, xelSekrulebis erT-erTi mx-
aris mier valdebulebis darRvevisas, gamoiyeneba ssk-is 405-e 

48 kanonmdebelma sSk-is 38-e muxlis me-4 nawiliT, mxareebi gaaTavisufla ama-
ve muxlis me-2 da me-3 nawilebiT gaTvaliswinebuli valdebulebebisgan: da-
saqmebuli _ damsaqmeblis erTi TviT adre gafrTxilebis, xolo damsaqmebe-
li _ dasaqmebulisaTvis erTi Tvis kompensaciis micemis valdebulebisagan;
49 gamonaklisebi, rodesac gafrTxileba/damatebiTi vadis daweseba saWiro 
ar aris, ix. ssk-is 405-e muxlis me-2 nawilSi.
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muxliT gaTvaliswinebuli wesi (2010 wlis 28 aprilis ganCineba 
#as-864-1150-09). xelSekrulebis mxares, romelmac daarRvia 
valdebuleba, meore mxaris mier unda ganesazRvros damate-
biTi vada naklis gamosasworeblad, an mieces gafrTxileba 
valdebulebis darRvevis specifikis gaTvaliswinebiT. SromiT 
urTierTobebSi, rogorc grZelvadian saxelSekrulebo urTi-
erTobaSi, Cveulebriv, gamoiyeneba gafrTxileba. es imiTaa gan-
pirobebuli, rom, SromiTi urTierTobebis Taviseburebis gaT-
valiswinebiT, valdebulebis darRveva dasaqmebulis mxridan 
xSirad iseTi xasiaTisaa, romlis gamosworebac SeuZlebelia. 
magaliTad, Tu dasaqmebuli samsaxurSi daagvianebs, misTvis 
damatebiTi vadis gansazRvra darRvevis gamosasworeblad 
azrs moklebulia. aseT SemTxvevaSi, damatebiTi vadis dawese-
bas uTanabrdeba gafrTxileba. xolo Tu gafrTxilebas Sedegi 
ar mohyveba, mxare uflebamosilia, moSalos xelSekruleba. 

damsaqmeblis gafrTxileba miznad isaxavs dasaqmebulisaTvis 
im garemoebebze miTiTebas, rac urTierTobis gagrZelebas sa-
frTxes uqmnis. amave dros, gafrTxilebis daniSnulebaa am ga-
remoebebis SesaZlo samarTlebriv Sedegebze miniSneba. Cveu-
lebriv, damsaqmebeli mxolod im SemTxvevaSia uflebamosili, 
moSalos xelSekruleba, Tu, gafrTxilebis miuxedavad, ar aR-
moifxvreba urTierTobis Semdgomi gagrZelebisaTvis safrT-
xis Semcveli garemoeba.50 

gasaTvaliswinebelia, rom TviT gafrTxilebac unda jdebodes 
Tanazomierebis CarCoSi. kerZod, gafrTxileba, romelic um-
niSvnelo mizeziT xorcieldeba, ar CaiTvleba namdvilad da, 
Sesabamisad, ar warmoSobs xelSekrulebaze uaris Tqmis ufle-
bas. amgvari gafrTxilebis safuZvelze ganxorcielebuli xel-
Sekrulebis moSla kanonsawinaaRmdegoa da mas samarTlebrivi 
Sedegebi ar mohyveba.

g) xelSekrulebis moSlis Sesaxeb winaswar Setyobineba

damatebiTi vadis dawesebis an gafrTxilebis valdebulebisa-
gan unda gaimijnos xelSekrulebis moSlis Sesaxeb winaswari 
Setyobineba. xelSekrulebis moSlis Sesaxeb Setyobinebis val-
debulebas, rac mowesrigebuli iyo 2006 wlamde moqmed Sromis 
kanonTa kodeqsSi,51 saqarTvelos moqmedi Sromis kodeqsi ar 

50 Lieb, Manfred, Arbeitsrecht, 8. Aufl., 2003, Rn. 359 f;
51 Sead. Sromis kanonTa kodeqsis 42²-e muxli (damsaqmebeli valdebulia, da-
saqmebuls xelSekrulebis moSlis Sesaxeb minimum erTi TviT adre Seatyo-
binos, risi miRebac dasaqmebulma werilobiT unda daadasturos).
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iTvaliswinebs. Tumca, aRniSnuli valdebuleba gansazRvru-
lia `evropis socialuri qartiis~ me-4 muxlis me-4 nawiliT, 
rac gulisxmobs damsaqmeblis mier dasaqmebulis informire-
bas xelSekrulebis moSlis Sesaxeb, xelSekrulebis moSlamde 
garkveuli gonivruli vadiT adre. aRniSnulis mizania, da-
saqmebulis minimaluri socialuri dacva _ dasaqmebis sxva 
alternativis mosaZieblad garkveuli vadis micema. winaswar 
Setyobinebas cvlis dasaqmebulisaTvis kompensaciis micema,52 
romelic ssk-is 38-e muxlis I I I nawiliTaa mowesrigebuli, Tumca, 
misi gamoyeneba, xelSekrulebis pirobis darRvevis SemTxveva-
Si, gamoricxulia. gamomdinare aqedan, sasurvelia, aRniSnuli 
punqtis formulireba moxdes imgvarad, rom is SesabamisobaSi 
movides evropis socialuri qartiis me-4 muxlis me-4 nawil-
Tan da Sromis saerTaSoriso organizaciis 1982 wlis konven-
ciasTan damsaqmeblis mier SromiTi xelSekrulebis moSlis 
Sesaxeb (# C 158). kerZod, kompensaciis gadaxdis valdebuleba 
gamoiricxos mxolod dasaqmebulis mier movaleobaTa gansaku-
TrebiT uxeSad darRvevisas. es imas niSnavs, rom evropis soci-
aluri qartiis me-4 muxlis me-4 nawiliT dadgenili winaswari 
Setyobinebis valdebuleba ualternativod gansaxorcielebe-
li valdebuleba ar iqneba da mas, calkeul SemTxvevebSi, Cae-
nacvleba damsaqmeblis mier dasaqmebulisaTvis kompensaciis 
micema, rac xSirad orivesTvis ufro xelsayrelia. 

SromiTi xelSekrulebis moSlis kanonierebis Sefasebisas, 
saqarTvelos uzenaesi sasamarTlo marTebulad miiCnevs 
„evropis socialuri qartiis“ me-4 muxlis me-4 punqtiT sarge-
blobas, romelic aRiarebs damsaqmeblis valdebulebas, winas-
war Seatyobinos dasaqmebuls xelSekrulebis Sewyvetis Sesax-
eb. sasamarTlo ganmartavs, rom qartiis danarTis me-2 nawilis 
Sesabamisad, damsaqmeblis mier dasaqmebulis samsaxuridan 
dauyovnebliv daTxovna (moSlis Sesaxeb winaswar Setyobineb-
is gareSe) dasaSvebia im SemTxvevaSi, Tu saxezea dasaqmebulis 
mxridan SromiTi xelSekrulebis `seriozuli~ darRveva. am-
denad, gasaziarebelia uzenaesi sasamarTlos ganmarteba qar-
tiis me-4 muxlis me-4 punqtis qartiis danarTis me-2 nawilTan 
erTobliobaSi gamoyenebis Taobaze da, calkeul SemTxvevaSi, 
dasadgenia, Tu ra saxisa da simZimis darRvevam ganapiroba 
dasaqmebulis dauyovnebliv daTxovna samsaxuridan.53 winaaRm-
deg SemTxvevaSi, SeuZlebelia, sasamarTlom miiRos samarT-

52 Sdr. ILO C 158, me-11 muxli;
53 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotre-
bis saqmeTa palatis 2008 wlis 4 ivnisis #as-911-1218-07 ganCineba.
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lebrivad dasabuTebuli gadawyvetileba.

valdebulebis darRveva imdenad arsebiTad unda xelyofdes 
xelSekrulebis safuZvels, rom damsaqmebels xelSekrulebis 
erTi dRiT gagrZelebac ar SeiZleba moeTxovos,54 anu rodesac 
sxva zomebis gamoyeneba, obieqturi garemoebebis gaTvalis-
winebiT, gamoricxulia. aseTi magaliTebia: sawarmos saidum-
loebis an sxva konfidencialuri informaciis gaxmaureba,55 
(dawesebulebis interesebis sazianod) samsaxurebrivi sta-
tusis piradi interesebisaTvis gamoyeneba, dawesebulebis 
buRaltris mier Tanxebis miTviseba da a.S, rac sabolood da 
Seuqcevadad iwvevs dasaqmebulis mimarT ndobis Seryevas.56 

calkeuli garemoebis miCneva iseT pativsadeb safuZvlad, 
romelic aTavisuflebs mxares gafrTxilebisa da xelSek-
rulebis moSlis Sesaxeb winaswari Setyobinebis valdebulebi-
sagan, dasaSvebia, Tu is SeuZlebels xdis mxareTa urTierTo-
bis gagrZelebas minimaluri vadiTac ki.57 Sesabamisad, sawarmo 
aucilebloba, likvidacia, gakotreba an sxva msgavsi garemoeba 
SeiZleba arc aTavisuflebdes damsaqmebels xelSekrulebis 
moSlis Sesaxeb winaswari Setyobinebis valdebulebisagan, gar-
da im SemTxvevisa, Tu konkretuli viTarebis gaTvaliswinebiT 
SromiTi urTierTobis gagrZeleba minimaluri gonivruli va-
diTac ki SeuZlebelia.58

sasurvelia, aRniSnuli debulebebi aisaxos uSualod sSk-Si.

d) pirvandeli mdgomareobis aRdgena

garda zemoT xsenebulisa, gasaziarebelia sasamarTlos gan-
marteba, romlis Tanaxmadac, ssk-is 408-e da 409-e muxlebis 
Sesabamisad, SromiTi xelSekrulebis ukanono moSlis SemTxve-
vaSi damsaqmebeli valdebulia, aRadginos dasaqmebulis darR-
veuli Sromis ufleba masTan SromiTi urTierTobis gagrZe-
lebis gziT. amasTan, damsaqmebelma unda aanazRauros zianis 
saxiT miuRebeli Tanxa samuSaodan gaTavisuflebidan Tanamde-

54 Zivilabteilung des schweizerischen Bundesgerichts, 4C.400/2005/sza Urteil vom 24. März 2006;
55 LAG Thüringen, Urt. v. 09.12.2003 – 5 Sa 157/02;
56 Schliemann, Harald, Das Arbeitsrecht im BGB, 2. Aufl., 2002, S. 828;
57 Prütting/Wegen/Weinreich, BGB Kommentar, 2006, § 626, Rn. 3-9;
58 Sead. adeiSvili leonide/kereseliZe daviT, saqarTvelos Sromis kodeq-
sis proeqti da kontinenturi evropis qveynebis Sromis samarTlis zogier-
Ti ZiriTadi principi, qarTuli samarTlis mimoxilva, 2003 (6), gv. 24.
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bobaze aRdgenamde periodis ganmavlobaSi.59

sasurvelia, xelSekrulebis moSlis procedura da winapiro-
bebi amomwuravad mowesrigdes sSk-is normebSi Semdegi saxiT:

`damsaqmeblis mier xelSekrulebis moSla dasaSvebia dasaqme-
bulis mier valdebulebis arsebiTi darRvevis an pativsadebi 
safuZvlis arsebobis SemTxvevaSi. 

valdebulebis darRvevis gamo xelSekrulebis moSlis Sem-
TxvevaSi, damsaqmebeli valdebulia, xelSekrulebis moS-
lamde dasaqmebuls misces gafrTxileba an ganusazRvros dama-
tebiTi vada valdebulebis darRvevis specifikis gaTvaliswi-
nebiT. darRvevis kvlav gameorebis an damatebiTi vadis uSe-
degod gasvlis Semdeg damsaqmebeli uflebamosilia, moSalos 
xelSekruleba. 

valdebulebis darRvevis an pativsadebi safuZvlis gamo 
xelSekrulebis moSlis Sesaxeb damsaqmebelma unda Seatyo-
binos dasaqmebuls gonivruli vadiT adre. gonivrul vadad 
CaiTvleba is dro, romelic dasaqmebuls dasWirdeba alterna-
tiuli samuSaos moZiebisaTvis.

Setyobinebis valdebuleba ar gamoiyeneba, Tu damsaqmebelma 
Caidina valdebulebis uxeSi darRveva.

xelSekrulebis moSla, romelic ganxorcielda am muxliT 
dadgenili proceduris darRveviT, kanonsawinaaRmdegod da, 
Sesabamisad, baTilad unda CaiTvalos~ (baTili xelSekrulebis 
moSla ki ar warmoSobs aranair samarTlebriv Sedegs da xel-
Sekruleba kvlav inarCunebs Zalas. aqedan gamomdinare, 32-e 
muxlis me-2 nawilis Sesabamisad, damsaqmebeli valdebulia, 
aanazRauros xelSekrulebis ukanono moSliT gamowveuli iZu-
lebiTi mocdenis anazRaureba).

17. SromiTi urTierTobis SeCereba

ganmartebas saWiroebs, Tu ra samarTlebrivi Sedegebi dadgeba 
im SemTxvevaSi, Tu dasaqmebuli damsaqmeblisgan iTxovs Sro-
miTi urTierTobis SeCerebas kanoniT mowesrigebuli safuZ-

59 Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2007 wlis 
22 maisis gadawyvetileba, romelic ucvleli darCa Tbilisis saapelacio 
sasamarTlos samoqalaqo saqmeTa palatis 2007 wlis 12 dekembris ganCi-
nebiTa da saqarTvelos uzenaesi sasamarTlos 2008 wlis 2 maisis #as-133-
410-08 ganCinebiT.
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vliT (magaliTad, Svebulebas orsulobis gamo), damsaqmebe-
li ki aRniSnul moTxovnas ar akmayofilebs da axorcielebs 
xelSekrulebis moSlas.

calkeul SemTxvevaSi, SesaZloa dasaqmebulis mier kanoniT 
gaTvaliswinebuli safuZvliT damsaqmeblis winaSe dayenebu-
li moTxovna SromiTi xelSekrulebis SeCerebis Sesaxeb dam-
saqmebelma ar daakmayofilos (sSk-is 36-e muxlis me-3 nawilis 
Sesabamisad), Semdgom ki moSalos masTan xelSekruleba. aseT 
SemTxvevaSi, dairRveva dasaqmebulisaTvis kanoniT miniWebuli 
ufleba, damsaqmebels ki SesaZlebloba rCeba, gverdi auaros 
kanoniT gaTvaliswinebul akrZalvas SromiTi urTierTobis 
SeCerebis dros xelSekrulebis moSlis Sesaxeb (sSk-is 36-e mux-
lis me-6 nawili).

praqtikaSi amgvari SemTxveva unda ganimartos, rogorc 
xelSekrulebis moSla kanoniT dadgenili wesis darRveviT. 

Sesabamisad, Tu xelSekrulebis moSla damyarebuli iqneba 
diskriminaciul safuZvelze, an ar miiReba mxedvelobaSi sax-
elSekrulebo urTierTobis SeCerebis legitimuri safuZveli, 
moSla kanoniT dadgenil wess SeewinaaRmdegeba da, ssk-is 54-e 
muxlis Tanaxmad, baTili iqneba.60 amdenad, damsaqmebels Sei-
Zleba SeezRudos xelSekrulebis moSlis ufleba `pativsadebi 
safuZvlis~ arsebobis miuxedavad, Tu, Tanazomierebis prin-
cipidan gamomdinare, aseTi Sedegi mosamarTlis mier dasaSve-
bad iqneba miCneuli. 

sasurvelia, damsaqmeblis mier kanonisaTvis gverdis avlis 
SesaZleblobis gamoricxvis mizniT, sSk-is 36-e muxlis me-3 
nawils daematos Semdegi winadadeba: `damsaqmeblis mier Sro-
miTi urTierTobis SeCerebaze uaris Tqmis SemTxvevaSi, Sro-
miTi urTierToba SeCerebulad unda CaiTvalos gonivruli 
vadiT.~

sagulisxmoa aseve, rom SromiTi urTierTobis SeCerebis 
safuZvlebSi miTiTebuli zogierTi SemTxveva ar unda iwvevdes 
SromiTi urTierTobis SeCerebas. SesaZlebelia mizanSewonili 
iyos calkeuli safuZvlis arsebobisas SromiTi urTierTobis 
SeCerebaze uaris Tqma.

magaliTad, SromiTi urTierTobis SeCerebas ar iwvevs: 
•	 aqtiuri saarCevno uflebis ganxorcieleba;
•	 gamoZaxebiT gamocxadeba mokvlevis an winaswari gamoZ-

60 Sead. Prütting/Wegen/Weinreich, BGB Kommentar, 2006, § 612a, Rn. 3.
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iebis organoebSi, prokuraturasa an sasamarTloSi daza-
ralebulis, mowmis an eqspertis saxiT, aseve, sasamarTlo 
procesSi nafici msajulis saxiT monawileobis miReba; 

•	 savaldebulo samxedro samsaxurSi gawvevasTan dakav-
SirebiT, Sesabamis organoSi gamocxadeba an samxedro 
Sekrebaze gawveva.

CamoTvlil SemTxvevebSi samsaxurSi gamoucxadebloba 
dasaqmebuls, rogorc wesi, eTvleba samuSao droSi da eqvemde-
bareba xelfasis Cveulebrivi odenobiT anazRaurebas.

18. profesiuli kavSirebis roli SromiT 
urTierTobebSi

profesiuli kavSiris daniSnulebaa dasaqmebulTa inter-
esebis dacva, maTTvis maRali xelfasebis, Semcirebuli sam-
uSao drois, dasaqmebis politikaSi (gadawyvetilebebis miRe-
baSi) dasaqmebulTa CarTulobis uzrunvelyofa, rac xor-
cieldeba maT Soris dargobrivi Tu generaluri koleqtiuri 
xelSekrulebebis meSveobiT.61 

profesiuli kavSirebi, individualuri SromiTi davebis 
SemTxvevaSi, samarTlebriv dacvas sTavazoben dasaqmebuls, 
maT Soris, uweven iuridiul konsultacias, axorcieleben 
saproceso warmomadgenlobas. koleqtiuri SromiTi davebis 
SemTxvevaSi, profesiuli kavSirebi qmnian davis gadawyvetaze 
uflebamosil komitets, gamoiyeneba koleqtiuri zemoqmedeb-
is saSualebebi (rogoricaa gaficva).62

1997 wlis 2 aprilis profesiuli kavSirebis Sesaxeb kanonis 
me-2 muxlis me-9 punqtis Sesabamisad, profesiuli kavSiris 
dafuZneba SesaZlebelia minimum 100 piris iniciativiT. 

Sromis saerTaSoriso organizaciis gaerTianebis Tavisu-
flebis komitetis 2008 wlis daskvnis63 Tanaxmad, profkavS-

61 profesiuli kavSiris rolTan dakavSirebiT, ix. magaliTad, dasaqmeb-
ulTa saerTaSoriso simpoziumis daskvna „The Role of Trade Unions in the Global 
Economy and the Fight against Poverty“, romelic gaimarTa JenevaSi 2005 wlis 17-
21 oqtombers;
62 magaliTisaTvis Sead. germaniis yofili demokratiuli respublikis 
kanonproeqti profesiuli kavSirebis uflebebis Sesaxeb & 17, 19; aseve, be-
lorusiis respublikis 1992 wlis 22 aprilis `profesiuli kavSirebis Ses-
axeb~ kanonis me-10 da Semdgomi muxlebi;
63 gv. 129-131.
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irebis Sesaxeb kanonis me-2 muxlis me-9 punqtis regulireba ar 
Seesabameba Sromis saerTaSoriso organizaciis mier dadgenil 
standarts. kerZod, profesiuli kavSiris dafuZnebis msur-
velTa minimaluri zRvari (100 piris iniciativa) sasurvelia 
Semcirdes.64 

rekomendaciis gaTvaliswinebiT, mizanSewonilia, 15-dan 20-
mde piris iniciativiT SesaZlebeli gaxdes profesiuli kav-
Siris dafuZneba, raTa aRmoifxvras profesiuli kavSiris 
formirebis xelovnuri barieri.

Sromis saerTaSoriso organizaciis gaerTianebis Tavisu-
flebis komitetis 2008 wlis daskvnaSi ganxilulia aseve dis-
kriminaciis sakiTxi. daskvnis Sesabamisad, sasurvelia, pro-
fesiuli kavSiris wevrobis niSniT diskriminacia calke iqnes 
gamoyofili sSk-Si.65 

sSk-is moqmedi regulireba krZalavs diskriminacias nebismie-
ri niSniT. sSk-is me-2 muxlis me-3 nawilis Tanaxmad, SromiT ur-
TierTobaSi akrZalulia nebismieri saxis diskriminacia, maT 
Soris, raime gaerTianebisadmi kuTvnilebis gamo. masSi calsax-
ad igulisxmeba aseve profesiuli kavSirebisadmi kuTvnileba, 
Tumca, sicxadisaTvis (raTa ar moxdes normis araswori inter-
pretacia), misaRebia, rom CamonaTvals daematos, maT Soris, 
profesiuli kavSirebisadmi kuTvnileba. 

sasamarTlo praqtikaSi arasworad ganimarta „profkavSirebis 
Sesaxeb kanonisa“ da sSk-is urTierTmimarTeba. erT-erT saqmeze 
sasamarTlo ganmartavs, rom sSk-s, rogorc ufro axal kanons, 
upiratesoba unda mieniWos „profkavSirebis Sesaxeb kanonis“ 
(1997 wlis) debulebebTan mimarTebiT.66 ssk-is me-2 muxlis 
me-2 nawilis Sesabamisad, normaTa koliziis SemTxvevaSi, upi-
ratesoba eniWeba ufro specialursa da axal kanons. Tumca, sa-
davoa, rogor unda gadawydes sakiTxi, rodesac ufro zogadi, 
magram axali kanoni winaaRmdegobaSi modis specialur, magram 
Zvel kanonTan. aRniSnulTan dakavSirebiT, iuridiul mecnier-
ebaSi miCneulia, rom axal kanons mxolod maSin unda mieniWos 
upiratesoba, Tu udavoa, rom kanonmdeblis neba axali kanonis 
miRebisas swored Zveli regulirebis ganvrcoba, Canacvleba 

64 Sead. 1948 wlis # 87 konvencia;
65 Sead.  1949 wlis # 98 konvencia;
66 Sead. 2008 wlis 30 ivnisis quTaisis saapelacio sasamarTlos samoqalaqo 
saqmeTa palatis ganCineba.
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da ufro detaluri mowesrigebaa.67 sadavoa, sSk-is miRebis miz-
nebSi ramdenad moiazreboda profesiuli kavSirebis Sesaxeb 
kanoniT daregulirebuli sakiTxebis ganvrcoba da detaluri 
mowesrigeba. praqtikaSi winaaRmdegobis Tavidan asacileblad, 
sasurvelia aRmoifxvras aRniSnuli xarvezi. 

19. kanonisTvis gverdis avla

Sromis samarTlis, rogorc dacviTi samarTlis, Camoyalibeba 
ganpirobebulia dasaqmebulis uflebebis dacvis minimaluri 
standartis uzrunvelyofis interesiT. saxelmwifo kerZosa-
marTlebriv urTierTobaSi imperatiuli normebiT zRudavs 
kerZosamarTlebrivi moqmedebis Tavisuflebas samarTlebri-
vi urTierTobis monawileTa Soris Tanasworobis aRdgenisa 
da mxareTa interesebis samarTliani dabalansebis mizniT.68 
dacvis standartebi swored im moculobiT dgindeba, rac au-
cilebelia damsaqmeblis dominirebuli mdgomareobis boro-
tad gamoyenebis safrTxis gamosaricxad, anu damsaqmebels 
ar unda hqondes SesaZlebloba, araTanazomierad SeboWos 
dasaqmebuli. 

SromiTsamarTlebriv urTierTobebze saqarTvelos samo-
qalaqo kodeqsiT dadgenili normebi mxolod im SemTxvevaSi 
ar unda gavrceldes, Tu specialuri SromiTi kanonmdeblobiT 
gaTvaliswinebulia dacvis ufro maRali standarti, vidre es 
analogiuri valdebulebiTsamarTlebrivi urTierTobisTvis 
aris dadgenili.  

sasamarTlos funqciaa, ar dauSvas damsaqmeblis mier kanon-
isTvis gverdis avla dasaqmebulis interesebis sazianod. ger-
manul doqtrinaSi gavrcelebuli mosazrebis Tanaxmad, kanon-
isaTvis gverdis avlad CaiTvleba nebismieri garigeba, romel-
ic, erTi SexedviT, normis pirdapiri regulirebis qveS ar 
eqceva, Tumca, mis arssa da mizanTan winaaRmdegobaSi modis.69 

saqarTvelos kanonmdeblobaSi zemoT xsenebuli sakiTxis mo-
wesrigebam, SesaZlebelia, mosamarTlis poziciis gamyarebas 
Seuwyos xeli.

67 ix. Savigny, System des heutigen römischen Rechts, Band 5, 1841, S. 251;
68 Sead. jorbenaZe/axvlediani/zoiZe/niniZe/Wanturia, saqarTvelos samo-
qalaqo kodeqsis komentari,  wigni pirveli, samoqalaqo kodeqsis zogadi 
debulebani, 1999, gv.39.
69 Sead. Benecke, Martina, Gesetzesumgehung im Zivilrecht, 2004, S. 208.
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